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ECLF SUBMISSION ON LENIENCY IN THE ECN 

INTRODUCTION 

(1) The European Competition Lawyers Forum (‘ECLF’)
1
 is submitting the present paper in 

response to the questions circulated by the ECN Cartels Working Group: Practice and 

Policy (the ‘ECN Working Group’), which is currently conducting informal discussions 

with a number of stakeholders on the operation of leniency programs in the European 

Competition Network (‘ECN’) with the objective of further refining leniency practices 

across the ECN in light of the ECN Model Leniency Programme.
2
  The ECLF would be 

pleased to elaborate on these themes in a fuller response if the ECN Working Group would 

find such a submission useful. 

(2) The ECN has made great progress in promoting and developing cooperation between the 

European Commission (the ‘Commission’) and the Member State National Competition 

Authorities (the ‘NCAs’).  Both the Commission and the NCAs are focused on further 

bolstering their already effective leniency programs, and they share a commitment to 

streamlining the process for immunity applicants and ensuring that discrepancies between 

Member States do not serve to undermine incentives to blow the whistle (see e.g. the ECN 

Model Leniency Programme).  In the experience of the ECLF members, however, 

discrepancies in European leniency programs, or the programs’ inconsistent application 

across Member States, continue to act as significant barriers to their effective functioning.  

These discrepancies not only decrease the incentives for companies to come forward, they 

also paradoxically increase the risk for those companies that have chosen to cooperate 

with the regulators. 

(3) For leniency to work as an enforcement mechanism it must offer attractive enough 

‘rewards’ to outweigh the perceived benefits of not bringing to the attention of a regulator 

conduct which has ceased (but which nevertheless represents a liability).  A robust 

leniency system is therefore characterised by a clear and transparent incentive structure 

and by legal certainty as to liability once the whistle has been blown. 

(4) The ECLF Leniency Working Group has identified two broad areas of concern warranting 

urgent consideration by the ECN.  The first group of comments highlight aspects of the 

case allocation system within the ECN which may act as a disincentive to potential 

immunity applicants.  If parties cannot gain clarity as to which authorities are likely to 

pursue a case then they cannot accurately calculate the risks and benefits of applying for 

immunity.  This problem is particularly relevant in cases where the Commission decides to 

drop parts of a case (due, for example, to workload or enforcement priorities) and NCAs 

may take on these parts. 

(5) The second group of comments go to issues of disclosure and the burden of leniency 

cooperation requirements.  Once a party applies for immunity in one jurisdiction, that 

party should assume that investigations may spring up in all jurisdictions concerned by the 

                                                      
1  The present paper was drafted by the relevant working group i.e., the ECLF Leniency Working Group, and it does not 
necessarily represent the views of individual members, or of the ECLF. 
2 The ECN has launched a Model Leniency Programme in order to improve the handling of parallel leniency applications in 

Europe, available at:  http://ec.europa.eu/competition/ecn/model_leniency_en.pdf.  
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conduct.  Thus when deciding whether to blow the whistle, parties make a global 

assessment of liability, including a calculation of the costs of assisting the authorities with 

their investigations;  in this context, the applicant will consider the burdens imposed by the 

authority with the most onerous disclosure and cooperation obligations.  The applicant will 

balance the benefits of cooperation with the real downsides of providing evidence to the 

authorities, whether because (obviously) enforcement will reach facts and conduct that 

otherwise might not have been the subject of enforcement, or increasingly, that civil 

plaintiffs will be better positioned to bring claims against the applicant and other 

participants in the infringing conduct.  Where competition authorities ask for 

disproportionate disclosure of evidence, or the burdens of cooperation become excessive 

or introduce risks into the process for a leniency applicant, there may be a risk of under-

deterrence and under-reporting. 

(6) Section I below considers issues of case allocation and proposes solutions to limit 

uncertainty.  Section II deals with discrepancies between Member States as to disclosure 

for leniency and what counts as full cooperation by an immunity applicant. 

 

I. CASE ALLOCATION 

(7) The experience of the ECLF Leniency Working Group is that case allocation between the 

Commission and the NCAs, and between the various NCAs themselves, lacks 

transparency and predictability.  For as long as enforcement in the European Union is not 

harmonised, and there is no certainty that acts undertaken by an immunity or leniency 

applicant in one jurisdiction will not later operate to that applicant’s disadvantage in 

another jurisdiction, the lack of predictability will affect leniency incentives to the 

disadvantage of the enforcement system. 

(8) In simple terms, the problem from an enforcement standpoint is that parties should not be 

discouraged from reporting infringing activity to any authority purely because of a lack of 

visibility as to where the chain reaction of investigations will end, and under which 

regimes the applicant will be pursued and held liable. 

(9) The case allocation protocol is set out in the Commission Notice on cooperation within the 

Network of Competition Authorities (2004/C 101/03) (the ‘Network Notice’).  According 

to these principles a case is to be dealt with by the authority or authorities that are “well 

placed to deal with” the case.
3
  An NCA is usually well placed to deal with agreements or 

practices that substantially affect competition mainly within its territory.  On the other 

hand, the Commission is particularly well placed if one or several agreement(s) or 

practice(s), have effects on competition in more than three Member States.
4
  Finally, 

parallel action by the Commission and NCAs or by multiple NCAs is also possible when 

they focus on cases that are not the “same”.
5
 

                                                      
3  See Network Notice, paragraphs 8 et seq. 
4  See Network Notice, paragraph 14. 
5  “Same case” means the “same agreement(s) or practice(s) by the same undertaking(s) on the same relevant geographic and 

product market”.  See Network Notice, paragraph 51. 
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(10) On their face these rules appear to establish a clear hierarchy of competent authorities.  

How these principles are applied in practice, however, is rather more opaque and the 

results sometimes seem somewhat arbitrary to ECLF members. 

A. Case allocation issues:  unpredictable parallel proceedings and different markers 

(11) Several issues flow from the lack of transparency in case allocation.  Parties to cartel 

infringements must typically decide on the full range of jurisdictions and conduct for 

which they are applying before they submit their first immunity application.  This is 

because an application in one jurisdiction (and a subsequent surprise inspection or 

initiation of proceedings by the NCA in that jurisdiction) is likely to trigger a scramble 

among other applicants to submit leniency applications and obtain immunity in other 

jurisdictions (or for additional potential violations in the same jurisdiction).  This means 

that, in practice, in order not to risk triggering investigations of conduct for which they do 

not have immunity, applicants must be confident that their internal investigation has 

uncovered all or most existing violations or conduct of concern before applying for 

leniency or a marker for such conduct.  This is often unrealistic at the early stages, as, 

before they can be fully uncovered, complex multi-jurisdictional cartels generally require 

lengthy and difficult internal audits/interviews which cannot be fully carried out 

confidentially within a short period of time.  As explained below, this problem may be 

compounded if some NCAs issue instructions to applicants which may limit their ability to 

carry our internal investigations to the standards required by other authorities.
6
 

(12) Where parties decide to proceed with an application for immunity, such an application at 

the Commission level alone will not qualify them for immunity at the Member State level 

(which becomes relevant, in particular, where the Commission decides not to investigate 

all or parts of the conduct reported).  Even though the introduction of the possibility of 

submitting “summary” applications to most NCAs is a positive improvement,
7
 

applications with all NCAs that have leniency regimes (i.e., all Member States except 

Malta) are typically impracticable or excessively expensive.  This leaves the parties with 

the difficult assessment as to which Member States’ authorities, beyond the Commission, 

might eventually be considered “well placed” to proceed with the investigation.   

(13) The authorities provide little or no guidance to parties on how case allocation decisions are 

made among the authorities.  Particularly in cases involving international conduct or 

conduct with effects internationally, it is often extremely difficult at an early stage for 

parties to predict whether parts of a case that may on their face be suitable for the 

Commission will later be taken up by one or more NCAs in situations where the 

Commission does not pursue all aspects of the case. 

(14) Under Article 11(6) of Regulation 1/2003 the Commission’s initiation/opening
8
 of 

proceedings relieves all NCAs of their competence to apply EU antitrust rules (or their 

                                                      
6 See, e.g., the UK Office of Fair Trading’s guidance to applicants on conducting internal investigations:  
http://www.oft.gov.uk/shared_oft/reports/comp_policy/oft803.pdf 
7  The ECN Model Leniency Program at point 22 indicates that “[i]n cases where the Commission is ‘particularly well placed’ 

to deal with a case in accordance with paragraph 14 of the Network Notice, the applicant that has or is in the process of filing an 

application for immunity with the Commission may file summary applications with any NCAs which the applicant considers might be 
‘well placed’ to act under the Network Notice”. 
8  The opening of proceedings by the Commission is a formal act by which the Commission indicates its intention to adopt a 

decision under the applicable EU competition rules.  See also Network Notice, paragraph 52. 
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equivalent at the Member State level)
9
 to the “same case”.  In theory this should limit the 

possibility of parallel investigations at both the Commission and Member State level.  In 

fact, this provision does not appear to have been used to date in respect of existing cases of 

NCAs, but rather only by the Commission to retain exclusive jurisdiction, such as is 

required by the settlement process or in order to issue a Statement of Objections.  

Therefore, Article 11(6) may be relevant for those situations where the Commission 

decides to drop parts of its case (due to workload or enforcement priorities) and one or 

more NCAs may take on these parts at a later stage.  The NCAs will then have the 

possibility to open parallel proceedings for cases that are effectively a “part of” or “related 

to” the “same case” (thus not the same case).
10

 

(15) Parallel investigations by the Commission and the NCAs regarding similar sets of facts 

(though not the “same” facts under the test described above) occurred in at least three 

published cases.  The cases below show how delicate the issue of parallel proceedings by 

the Commission and Member States can be. 

 In the “Elevators” case, an NCA opened national proceedings right after the Commission 

adopted its final decision and another NCA opened national proceedings a few years later.  

In February 2007, the Commission adopted a decision concerning the installation and 

maintenance of lifts and escalators in Belgium, Germany, Luxembourg and The 

Netherlands.  That same month the Austrian Authority opened proceedings concerning the 

same sector in Austria against Otis, Kone and Schindler (who were also addressees of the 

Commission decision) together with two local companies (Haushahn and Doppelmayr) 

who were not addressees of the Commission decision.  Remarkably, the initial EU 

immunity application mentioned Austria in a summary fashion but the Austrian Authority 

chose to disregard the application, and proceed on the basis of the local leniency ranking.  

Further, years later i.e., in May 2012, the Spanish Authority opened national proceedings 

against five local companies including Schindler, which was also involved in the EU case, 

in the lift maintenance and repair market for possible anticompetitive practices.
11

 

 In the “Power transformers” case, the EU and the national investigation took place at the 

same time but the Commission adopted its final decision in 2009 whereas the NCA 

adopted its decision only years later.  The Commission carried out surprise inspections in 

February 2007.  A few months later, i.e., in August 2008, the German Authority opened its 

                                                      
9  NCAs are obliged to apply EU competition rules (e.g. Article 101 TFEU prohibiting cartels) at least in conjunction with the 
equivalent Member State competition rules in every case where they are applicable pursuant to Article 3(1) of Regulation 1/2003. 
10  “Same case” means the “same agreement(s) or practice(s) by the same undertaking(s) on the same relevant geographic and 

product market”.  See Network Notice, paragraph 51.  By the same token, a Commission’s final decision (as opposed to a simple 

opening/initiation of proceedings) would relieve NCAs of their competence to adopt a decision applying competition rules to the “same 
case”.  Indeed, a fining decision of a Member State Authority on the “same case” as the one covered by a Commission’s fining decision 

would violate the so called principle of “ne bis in idem” (which in Latin means “not twice in respect of the same case” i.e., the 

prohibition on imposing a further sanction on the same company for the same set of facts); see, e.g., Case C-238/99 P Limburgse Vinyl 
Maatschappij and Others v Commission [2002] ECR I-8375, paragraph 59.  According to the case law, this principle “is subject to the 

threefold condition of identity of the facts, unity of offender and unity of the legal interest protected,” which appears to be essentially the 

same as the “same case” standard described above (see Joined Cases C-204/00 P, C-205/00 P, C-211/00 P, C-213/00 P, C-217/00 P and 
C-219/00 P Aalborg Portland v Commission [2004] ECR I-123, paragraph 338). 
11  In the Elevators case the EU and the national cases were clearly not the same.  The Commission found that the involved 

companies had committed four separate “single and continuous infringements” of the relevant EU competition rules in each of the 

following Member States:  Belgium, Germany, Luxembourg and the Netherlands.  On the other hand, the Austrian and the Spanish 
NCAs focused on the practices carried out by a different group of undertakings on the territories subject to their respective jurisdictions 

which were not the same as the ones covered by the Commission’s case. 
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proceedings.  The Commission adopted its final decision on 7 October 2009,  whereas the 

German Authority adopted its decision three years later i.e., on 20 September 2012.
12

  

 In the “Consumer detergents” case, the fact that the EU and the national cases were not 

the “same” is not as clear as in the previous two cases.  In fact, the “same case” standard 

was a contentious point.
13

  The EU and the national investigations took place at the same 

time and the Commission adopted its final decision only a few months earlier than the 

final decision of the NCA, namely the Commission adopted its final decision in April 

2011 and the French Authority in December 2011.  Remarkably, the Commission in its 

decision chose to carve out part of a “bundle” of practices so as to allow the French 

Authority independently to pursue its own investigation of another aspect of the practices 

involved,
14

 including with a different leniency ranking.
15

  In addition to making a 

consistent immunity approach impossible, another of the consequences of this approach 

was to prevent defendants from using relevant parts of the files found in one jurisdiction 

before the other jurisdiction.
16

 

(16) In addition to these unpredictable parallel proceedings relating to substantially the same or 

closely related cases, several ECLF members have also experienced NCAs outright 

rejecting leniency applications on the basis that the Commission is currently dealing with a 

matter or will eventually be best placed to do so.  In more than one such instance, the 

Commission later chose not to investigate all or part of the conduct at issue leaving the 

applicant exposed to penalties for conduct that it had attempted to report. 

(17) Similarly, ECLF members have experienced the Commission rejecting leniency 

applications or supplemental oral statements on the basis that an NCA would be “better 

placed” and has or is likely to open an investigation into the subject matter.  The party may 

be left with a letter of non-eligibility from the Commission but without adequate visibility 

as to which NCAs will pursue the conduct. 

                                                      
12  In the Power transformers case, the EU and the national case were clearly not the “same” since the Commission’s case 

concerned a market sharing cartel between European and Japanese manufacturers between 1999 and 2003, whereas the German case 
regarded agreements concluded in Germany on quota and collusive tendering between 1999 and 2004.  Further, the offenders were not 

the same because the Commission’s case was against Siemens (Germany), ABB (Switzerland), Alstom/Areva (France), Fuji Electrics 

(Japan), Hitachi (Japan) and Toshiba (Japan).  On the other hand, the German case concerned the German subsidiary of ABB and 
Alstom Grid and the German companies Siemens and Starkstrom-Gerätebau  .  Finally, the Commission focused on a global agreement 

(i.e., namely that that the Japanese members would not sell power transformers in Europe and that the European members would not 

sell power transformers in Japan), whereas the German Authority focused on a German market only. 
13  Henkel took the view that the anti-competitive arrangements pursued by the Commission and by the French Authority were 
the same, namely they formed a single infringement or at least two closely related infringements concerning the same case.  In 

particular, Henkel argued that it presented the same facts in their leniency submissions to the Commission and the French Authority and 

thus Henkel should be obtaining full immunity from the fine both before the Commission as well as the French Authority.   However, 
both the French Authority and the Commission rejected Henkel’s arguments and considered that the EU and the French proceedings did 

not concern the same case.   In particular, the French Authority found the following differences between the two cases:  type of conduct; 

concerned products; geographic location; relevant period of time; and offenders. 
14  The European Commission focused on washing powders only, so that the French Authority could focus on all forms of 
detergents i.e., powder, liquid, tablets.  Further the Commission focused on indirect price fixing within the environmental initiative of a 

trade association, whereas the French Authority focused on direct price fixing in the context of the adoption of the French Act 

“Galland”. 
15  Colgate Palmolive, the French immunity applicant, was not amongst the undertakings involved by the Commission. 
16  Following a request to that effect by Henkel / Henkel France, the French Authority wrote to the Commission on 12 
September 2011 to request the transmission of the documents showing the link existing between the said anti-competitive arrangements.  

By letter of 30 September 2011 the Commission rejected the request for transmission of documents.  On 30 November 2011, Henkel / 

Henkel France applied before the General Court for annulment of the Commission decision dismissing the French Authority’s request 
for the transmission of documents.  While the application for interim measures was dismissed by the General Court (Case T 607/11 R 

Henkel and Henkel France v Commission, order of 23 January 2012, not yet reported), the main appeal proceedings are still pending. 
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(18) Issues also arise out of the scope of markers that are granted.  If several jurisdictions grant 

markers of different scope then an applicant may find itself in the position of having to 

provide evidence to the Commission or one NCA relating to conduct which may expose 

the party to liability in a second jurisdiction that did not grant immunity for all or some of 

that conduct.  Thus even though waivers are not formally required within the ECN, parties 

can still be left in the position of balancing the benefits of complying with one authority’s 

requests with the costs of additional liability in another jurisdiction.  Such discrepancies 

may have the effect of discouraging immunity applicants as they fear that the overlapping 

immunity they obtain in various jurisdictions will be too patchy to cover them for all 

liability.  It can also make for less effective surprise inspections as parties may be reluctant 

to provide all the information until the immunity scope is settled in all ECN jurisdictions. 

(19) The issues discussed above are even more acute when individual criminal liability is 

involved.  For instance, it would therefore be practically impossible and counter-

productive to force the parties to admit to a violation when they are clearly not in a 

position to do so for reasons of individual criminal exposure (see further below). 

B. Centralised marker system as a solution;  In case of parallel proceedings, NCAs 

should defer to the Commission on whether to pursue parts or the balance of a case  

(20) While ECLF members have had positive experience with the introduction of marker 

systems in several Member States, some form of centralised marker system would go a 

long way towards addressing the issues highlighted above.  A centralised marker system 

would bring the following advantages: 

 An application for a marker with the Commission would serve as a marker either across 

the EU or in all jurisdictions named in the application.  Parties would not have to wait to 

gather sufficient evidence to obtain a marker in all likely jurisdictions. 

 If one authority subsequently drops all or part of the case the applicant’s immunity in 

other jurisdictions is preserved.  Efficiency dictates coming to a decision on allocation 

and communicating this to the parties at as early a point in the proceedings as possible. 

 It increases the benefits of being the first-in with the Commission because that party is 

automatically the first-in in all relevant jurisdictions. 

 No uncertainty as regards the scope of marker;  where the marker is obtained with the 

Commission, any subsequent broadening (or narrowing) of the scope of immunity would 

apply across the EEA. 

(21) In terms of the practical operation of a centralised marker system there are several options 

available.  The system could allow a party to make an application to the Commission (or 

possibly to any NCA), which the authority then transmits to all named NCAs (or the 

Commission).  An application to the any authority would serve as a summary application 

to all named NCAs and the Commission.  Although Regulation 1/2003 does include a 

mechanism for disclosing the fact of an investigation to other NCAs and to and from the 

Commission,
17

 currently the Commission and NCAs do not typically inform each other of 

the identity of immunity applications.  To take advantage of this system an applicant 

                                                      
17 Articles 11(2) and 11(3).  
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would have to grant a waiver allowing disclosure.  This would have the added benefit of 

relieving parties of the onerous requirement adopted by some Member States that 

summary applications must be submitted in the local language.  Adequate protections over 

disclosure to criminal prosecutors or other competent authorities would of course be 

required. 

(22) There is a risk that this system could lead to over-zealous naming of potentially relevant 

jurisdictions in the application.  This should not take up additional resources, however, as 

the applications to the individual NCAs would remain dormant until the Commission has 

decided not to pursue a case (or part of a case).  As the initial immunity application would 

serve as an EU-wide summary application the party would be granted leniency in the 

relevant Member State retroactively, with a marker as of the date of the initial application 

(assuming they satisfy the criteria for eligibility in that Member State, as to which we 

comment further below).  

(23) The already existing consultations within the ECN should be particularly attentive to cases 

of potentially parallel but similar proceedings, in particular where “secondary 

proceedings” are borne out of a multi-jurisdictional case investigated primarily by the 

Commission.  It may be that the Commission decides not to pursue parts of an 

investigation (initially reported as a single case) because of workload or enforcement 

priorities.  In particular when the Commission decides not to pursue a part of a case (e.g., 

because of a priority judgement or an assessment of the relative strengths of portions of a 

case), the NCAs should defer to the Commission’s judgement whether to pursue or not the 

portions that are not pursued by the Commission. 

 

II. DISCLOSURE & COOPERATION OBLIGATIONS WITHIN THE ECN 

(24) We are cognisant in this section of the limitations which exist in harmonising, for example, 

criminal justice and private damages regimes in Member States.  The interaction of these 

regimes and civil leniency programs does, however, create significant disincentives for 

leniency applicants which we discuss and consider possible solutions in relation to, below. 

(25) Turning first to civil leniency programs, where parties do proceed with a leniency 

application at the European and/or Member State level, discrepancies in the various 

leniency regimes, or the inconsistent application of these regimes, can often expose 

companies to risks and/or sanctions despite their good faith self-reporting and genuine 

cooperation with the authorities’ investigations.  The risks flowing from such 

inconsistencies are a systemic threat to the effectiveness of the leniency regimes and 

addressing them should be a priority of the ECN. 

(26) In relation to such inconsistencies, the ECLF Leniency Working Group has mainly 

identified concerns relating to (i) disclosure rules as well as (ii) obligations of continuing 

cooperation.  While these may appear to be issues for individual Member States to resolve 

under their own leniency programs, the issues have wider systemic effects as prospective 

applicants make their decision to blow the whistle based on a global assessment of risk 

and reward.  
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A. Disclosure of leniency materials and requirements to disclose privileged materials 

a. Protection of leniency materials to avoid a chilling effect on leniency 

(27) Following the Pfleiderer ruling of the Court of Justice,
18

 every national court may 

potentially decide differently on the disclosure of leniency evidence which may result in 

the uneven enforcement of EU competition law at the national level.
19

 

(28) This uncertainty is particularly troubling in cases where parallel leniency applications have 

been filed in different Member States.  In such cases, plaintiffs could take advantage of the 

decentralized and case-by-case solution adopted in Pfleiderer by obtaining leniency 

documents in plaintiff-friendly jurisdictions, subsequently using them in other 

jurisdictions.  This risk could have a chilling effect on companies contemplating an 

application for leniency in multiple jurisdictions.  It could also dissuade companies from 

granting waivers authorizing enforcement authorities to share information as a leniency 

applicant might be reluctant to grant a waiver to share documents with an authority of a 

jurisdiction where there is a serious risk of disclosure to private claimants. 

(29) Leniency applicants should not be put in a worse position than companies that are not 

cooperating with the authorities.
20

  While a recent resolution of the heads of the NCAs in 

Europe has restated the importance of the protection of leniency materials in the context of 

civil damages actions,
21

 such an initiative should translate into concrete initiatives.  For 

instance: 

 First, the Commission and the NCAs should clearly state in their leniency programs as 

well as at the beginning of their investigation the nature and scope of their disclosure 

policies.  It is important for counsel to know what will, and will not, be disclosed before 

any disclosures by leniency applicants are made to enforcement authorities.  In this 

regard, it will be important that authorities carefully consider their ability to enforce 

policy positions when dealing with the courts, and if necessary seek appropriate changes 

in legislation. 

 Second, the Commission and NCAs should seek to apply restrictive conditions to access 

to file or similar measures in all cases where disclosures are necessary to ensure that 

leniency material is not publicly disclosed and is only used by the accused in the defense 

of its case. 

 Third, the Commission and NCAs should make every effort in private damage claims to 

prevent the disclosure of leniency material to private civil plaintiffs, e.g. intervening in 

                                                      
18  C-360/09 Pfleiderer v Bundeskartellamt, 14 June 2011, not yet reported. 
19  On the one hand, the first German case after Pfleiderer protected leniency evidence from disclosure (both leniency 

statements and pre-existing documents):  in January 2012, the district court of Bonn refused to grant the damage claimant, Pfleiderer, 

access to the leniency “confessions” of the decor paper cartel participants after having considered the various factors and carrying out 

the balancing test proposed by the Court of Justice, to which it had referred the case under art. 267 TFEU (see Amtsgericht Bonn, 
decision of January 18, 2012, Case no. 51 Gs 53/09).  On the other hand, the first English case after Pfleiderer looked at the relevant 

documents before disclosing:  in April 2012, in the English High Court, Mr Justice Roth granted limited disclosure of certain 

documents relating to the Gas Insulated Switchgear case to the damage claimant National Grid (see [2012] EWHC 869 (Ch)). 
20  See Observations submitted to the UK High Court pursuant to Article 15(3) of Regulation 1/2003 in the National Grid 
litigation:  “The Commission’s policy [is] that undertakings which voluntarily cooperate with DG Competition in revealing cartels 

should not be put in a significantly worse position in respect of civil claims than other cartel members that refuse any cooperation. In 

practical terms, this means the Commission’s long established practice is that the corporate statements specifically prepared for 
submission under the leniency programme are given protection against disclosure both during and after its investigation.” 
21  Resolution of the Meeting of Heads of the European Competition Authorities of 23 May 2012, “Protection of leniency 

materials in the context of civil damages actions”, available at http://ec.europa.eu/competition/ecn/leniency_material_protection_en.pdf. 
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private civil damage litigation to ensure that leniency material or other confidential 

information connected with their investigations is not disclosed in civil discovery. 

b. No waiver of privilege as a condition of leniency in cartel cases 

(30) Another issue that may influence a leniency applicant’s decision to cooperate is whether 

the cooperation will require the applicant to disclose materials which otherwise would not 

be disclosed on grounds of legal privilege. 

(31) The ECLF Leniency Working Group recognizes that there is no common standard of 

privilege across the different Member States,
22

 and that EU standards of legal privilege 

will not apply in circumstances of national investigations.  Nonetheless, in the interest of 

ensuring cooperation of leniency applicants, ECN submits that best practice among NCAs 

in leniency situations should be not to require waiver of privilege as a condition of 

leniency in cartel cases. 

(32) The ECLF notes the tension in certain jurisdictions such as the UK, which arises from 

duty of the prosecution to review “unused” material in criminal case to determine if it 

includes any exculpatory evidence.
23

  If material is in hands of third party, for example 

another defendant, the UK Office of Fair Trading (‘OFT’) considers that it must “take such 

steps they regard as appropriate to obtain such material.”  Even if the material is 

privileged, the OFT has interpreted this obligation
24

 as requiring it to seek disclosure of 

privileged material and to revoke leniency if the applicant refuses to grant a waiver.   

(33) However, requiring that applicants waive legal privilege over internal investigation notes 

and interviews could cause companies to limit internal investigations (and less unlawful 

conduct might be found and reported) or perhaps to segregate investigations (e.g. different 

packages for the European Commission and the OFT). 

(34) The OFT received various submissions on the issue of privilege in the context of its 

consultation on its draft leniency guidelines.  On 10 October 2012, the OFT announced 

that it is conducting a supplemental consultation specifically on a proposal not to require 

waiver of privilege as a condition of leniency in cartel cases, even if there is a related 

criminal investigation
25

 (the draft guidelines currently indicate that waiver may be 

required in criminal cases).
26

 

(35) The wider question of relevance to the ECN is what effect the approach of particular 

Member States has on leniency applications elsewhere in the EEA:  waiver of legal 

privilege in one jurisdiction may result in a global waiver and in circumstances not 

                                                      
22  While the general rule is that the legal privilege protection offered by Member States does not extend to in-house counsel in 

the case of an investigation by a national authority (in addition to the EU, Austria, Belgium, Czech Republic, Denmark, Estonia, 
Finland, France, Hungary, Italy, Latvia, Luxembourg, Romania, Slovakia, Slovenia, Spain, Sweden), there are some exceptions such as 

Cyprus (if admitted to the Bar), Greece, Ireland, The Netherlands (if admitted to the Bar), Poland (if admitted to the Bar), Portugal (if 

admitted to the Bar), and the UK. 
23 Criminal Procedure and Investigations Act 1996.  
24 Based on the judgment of Owen J in R v George, 7 December 2009 (not reported).  
25 The OFT is asking for views from interested parties on the following question : “what is your view on the option of the OFT 
not requiring LPP waivers as a condition of leniency?  Which option which respect to the treatment of LPP in leniency cases do you 

consider ensures the OFT’s ability to bring effective prosecutions whilst preserving leniency incentives and respecting the rights of 

interested parties : [the latest option proposed is not to require a waiver of legal privilege but to have assertions of privilege tested by 
independent counsel].  
26  In 2011 the OFT published proposed new leniency guidance, including on when OFT can seek waiver of legal privilege on 

interview notes from internal investigations. See Applications for leniency and no-action in cartel cases (OFT 803con). 
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considered by the UK courts or enforcement authority.  To the extent that continuing to 

encourage whistle-blowers within civil regimes to come forward also brings benefits in 

terms of domestic criminal justice enforcement within Member States we consider that 

there is benefit in considering some form of code of practice between European 

competition authorities and criminal prosecutors (to the extent that these are not 

coterminous) such that the obligations of co-operation owed by leniency applicants do not, 

perversely, expose them to greater rather than lesser exposure as a result of their co-

operation.  In the criminal context, though not specific to antitrust, the proposed 

Framework Decision on prevention and settlement of conflicts of exercise of jurisdiction 

in criminal proceedings (the ‘Framework Decision’)
27

 encourages greater cooperation 

between prosecutors with the aim to “reach consensus on any effective solution aimed at 

avoiding the adverse consequences arising from … parallel proceedings”.
28

  Although the 

Framework Decision (not yet in force) is primarily concerned with conflicts of 

jurisdiction, an analogous instrument could be developed to minimise disincentives for 

potential immunity applicants arising out of the interaction between civil and criminal 

competition enforcement.  

B. Cooperation obligations: centralized submission of evidence and admission to facts 

only 

a. Submission of evidence should be centralized:  presumption of perfection and 

consistent provision of information to parties on availability of immunity or 

leniency 

(36) Another consequence of restrictions on sharing of information between competition 

authorities is that NCAs generally require parties to re-submit all information previously 

submitted to the Commission.  NCAs treat the information that was previously submitted 

to the Commission as not having been provided at all (and so do not credit the submitting 

party for its provision), even where the parties have issued waivers allowing (and 

encouraging) the Commission to share all such information with the relevant NCAs.     

(37) First of all, such issues arise in the context of perfecting markers.  One solution would be 

to create a presumption of perfection in all Member States once the centralised marker is 

perfected.  More generally, greater streamlining of the process would ease the burden on 

applicants and encourage further cooperation.  For instance, NCAs have inconsistent 

interpretations of the concepts of “on-going cooperation” and “added value.”  It is often 

unclear to applicants what tasks they must fulfil to be judged as cooperating fully or what 

information may be seen as providing added value (and thus as being sufficient for the 

applicant to be granted a reduction of the fine).
29

  This means that concurrent parallel 

applications for leniency may be acceptable in certain EU jurisdictions while rejected in 

others.  

                                                      
27

  Council Framework Decision 2009/948/JHA (OJ l328, 15.12.2009), not yet in force.  The Framework Decision aims at 

establishing a clear hierarchy for case allocation in criminal cases, based on the principle that primacy should be given to the 

jurisdiction where, for example, the majority of the criminality occurred, the majority of the loss was sustained, or the suspected or 

accused person is located (see paragraph 9 of the preamble).  These criteria were drawn from the Guidelines published in the Eurojust 
Annual Report 2003. 
28

 Article 1(2)(b) of the Framework Decision.  
29  While some authorities, in large cases, require extensive reviews of millions of pages of documents and hundreds of 
interviews with employees, others are satisfied with documents and information provided by a small set of clearly relevant witnesses.  

Some will accept oral evidence while others will insist on contemporaneous documents. 



 

11 

(38) NCAs’ inconsistent provision of information to parties regarding the potential availability 

of immunity or a reduction in fines can also be a problem.  While some authorities provide 

such information to potential applicants on an anonymous basis, others require parties to 

proceed with the application only to discover that they are one of many in the leniency 

queue and that they will not be able to receive a discount in fines or provide any “added 

value” to the authority’s investigation. 

(39) Harmonisation and a system designed to ease the burden on the parties and the 

competition authorities is likely to be the most efficient, and therefore the most effective. 

b. ECN should clarify what constitutes “cooperation” and parties should be 

required to admit to the facts only (as opposed to admission of guilt) 

(40) While the Commission notice on immunity from fines and reduction of fines in cartel 

cases (2006/C 298/17) (the ‘Leniency Notice’) requires parties to disclose their 

“participation in an alleged cartel” i.e., in a set of facts that could potentially (but by no 

means necessarily) fall within the scope of Article 101 TFEU, this does not mean that an 

admission of guilt is a necessary pre-condition.  In this regard, several ECLF members 

have been confronted with widely differing national rules and practices.  This creates a 

very significant area of legal uncertainty given the risk of criminal liability and private 

enforcement.   

(41) The concern identified by the ECLF Leniency Working Group is that leniency applicants 

may be placed in a significantly worse position as compared to other cartel participants if 

they need to admit guilt at the EU or at NCA level.  While applicants must come forward 

with facts and help the Commission or NCAs to prove these throughout the process, they 

should not be threatened with the stick of “lack of cooperation” because, for example, they 

disagree with the authorities on the legal qualification of the conduct (e.g. whether the 

conduct relating to different products is a single complex infringement). 

(42) To interpret the Leniency Notice as requiring any further admission would create 

additional disincentives for potential applicants in terms of civil damages liability and 

possible criminal prosecution, and undermine the Commission’s efforts to avoid 

facilitating the task of private plaintiffs and prejudicing position of the leniency applicant 

in follow-on lawsuits.  The Notice does not, and should not, lead to such an interpretation;  

nor should NCA policies in this area.   

(43) The ECLF Leniency Working Group considers that the current Leniency Notice ensures 

that applicants provide authorities with all required cooperation and with all the elements 

to pursue investigations to successful decisions.  In this regard, the Working Group 

believes that the Notice, as read in conjunction with other instruments where admission of 

infringements are required (in particular the Settlement Notice),
30

 strikes the right balance 

between requiring applicants to provide evidence and not placing applicants in a position 

to “guess” what infringements the Commission (or NCAs) at a later stage may find.  There 

are several reasons for this conclusion. 

                                                      
30

 Commission Notice on the conduct of settlement procedures in view of the adoption of decisions pursuant to Article 7 and 

Article 23 of Council Regulation (EC) No 1/2003 in cartel cases (C/2008 167/1) (the ‘Settlement Notice’).   
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(44) First, the Working Group notes that a proper reading of the Leniency Notice, and in 

particular the language on disclosure of “participation in an alleged cartel” set out in 

paragraphs 8 and 23 of the Leniency Notice, does not create a separate substantive 

obligation on applicants seeking immunity or leniency.  Insofar as Paragraphs 8 and 23 of 

the Leniency Notice impose an additional legal requirement, this requirement must relate 

to an assessment by the Commission of the evidence provided by the applicant -- i.e., does 

the evidence reveal participation in the cartel that the Commission has alleged?  These 

provisions do not, on their face, impose an additional requirement on the applicant.
31

 

(45) Second, paragraphs 8 and 23 do not define by whom the allegation must be made.  It does 

not make sense to interpret these provisions as imposing a requirement on the applicant 

itself to define the infringement.  An undertaking could not be in the position to define the 

infringement itself at the time of application, since it would not have access to full 

information regarding the conduct of other parties.  The better view, reflected in the 

wisdom of the Leniency Notice as drafted, must be that the infringement as “alleged” must 

relate to the infringement as defined by the Commission in a draft Statement of Objections 

or a draft final decision.
32

 

(46) Third, paragraphs 8 and 23 do not require the applicant itself to admit at any time to the 

legal characterisation of the conduct that has been disclosed as an infringement of Article 

101.  This is clear from other language versions of the Leniency Notice.
33

  Taken together, 

the various language versions indicate that applications under the Leniency Notice are 

made on the basis that an infringement is presumed (“alleged,” “présumée,” “presunto,” 

“mutmaßlichen”) to exist for purposes of considering the application.  Because the 

language of paragraphs 8 and 23 refer only to a presumption (or as a supposition, or an 

allegation), admission that an infringement in fact exists at the time of application cannot 

be required by the very same language in paragraph 8. 

(47) Fourth, to require the applicant to qualify the conduct from the outset would be 

inconsistent with the structure of the EU and national leniency notices.  Again, to take the 

Commission’s Leniency Notice as a starting point for the analysis, the drafting does not 

support an interpretation of paragraphs 8 and 23 which would require a legal 

characterization by the applicant of the conduct.  The one instance where the Leniency 

Notice applies a higher standard to the applicant’s statements is found in paragraph 11 of 

the Notice which sets out the specific standard that is required for a successful paragraph 

8(b) application.  The language here speaks of a “corporate statement containing the kind 

of information […] which would enable the Commission to find an infringement of Article 

101”.  Even in this situation, where an additional burden is imposed on the applicant 

which elects to apply for “late immunity”,  the applicant is not required to qualify its own 

conduct under EU law, but merely to provide evidence that complies with a higher 

standard (i.e., the corporate statement must contain evidence, which evidence on its own 

                                                      
31  The purpose of the Leniency Notice, as described in paragraphs 3 to 6, is to give the Commission access to evidence that will 
allow it to pursue cartels that infringe Article 101 TFEU.  The substantive provisions of the Notice set out in detail the process for 

disclosing such evidence and the standards for sufficiency of such disclosure.   
32  This would accord with the wording of Paragraph 8, since the application of Paragraph 8 comes into play at the point where 

immunity is granted, not the point where the application is made. 
33  Thus in addition to the English text (referring to an “alleged cartel”), the French text refers to “une entente présumée”, the 
Italian text refers to a “presunto cartello”,  while the German text refers to disclosure of “Beteiligung an einem mutmaßlichen, die 

Gemeinschaft betreffenden Kartell” (“Einem mutmaßlichen Kartell” in this context can be read as a “putative” or “supposed cartel”). 
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must allow a finding by the Commission of an Article 101 infringement).   If one were to 

require a legal qualification, the ECLF Leniency Working Group submits this would 

require a wholesale review of the system of leniency applications in the EU, in particular 

the distinction between 8(a) and 8(b) applications. 

(48) Last but not least, in practice in most cases when initial applications/oral statements are 

being made it is impossible for the applicant to know the precise extent of the potential 

infringement, nor is it often possible to make a legal determination of what part of a 

“bundle” of practices can clearly be considered an infringement.
34

  Further, when contacts 

are bilateral the party has only a partial view of the nature and significance of the 

arrangements as a whole.
35

  Again, as indicated above, while it is appropriate only to 

receive evidence and applications from parties who are prepared to presume the existence 

of an infringement, it would make little sense to require the such parties to reach a legal 

qualification of the conduct after a couple of days of investigation.  Indeed the 

Commission and NCAs will often take between three and eight years to reach a view on 

legal qualification of complex facts.  It would therefore be practically impossible and 

counter-productive -- in particular when there are criminal law implications -- to force the 

parties to admit to a violation when they are clearly not in a position to do so. 

C. Confidentiality obligations vis-à-vis the other parties  

(49) From a legal practitioner’s perspective the scope and the content of the confidentiality 

obligations between the parties in a leniency scenario should be clarified.  At the present 

stage, the legal situation is rather confusing and the practice of the Commission and the 

NCAs seems to differ.  

(50) Whereas the Settlement Notice states in its paragraph 7 that “the parties to the proceedings 

may not disclose to any third party in any jurisdiction the contents of the discussions or of 

the documents which they have had access to in view of settlement, unless they have a 

prior explicit authorization by the Commission“, the legal situation under the Leniency 

Notice is less clear.  

(51) Currently the Commission seems to be under the impression that such a general obligation 

to remain silent would equally apply within the framework of the Leniency Notice which 

would allegedly follow from paragraphs 12 and 27 of the Leniency Notice.  A breach of 

this obligation could, in the Commission’s view,  even lead to the withdrawal of the 

“leniency bonus.”
36

  Some Commission case teams even take the more far-reaching view 

that the leniency applicants would not even be allowed reveal the fact that leniency 

applications have been filed, or settlement talks are on-going – an interpretation which 

would go beyond the clear wording of paragraph 7 of the Settlement Notice which only 

refers to the “contents of the discussions or of the documents” but not to the general facts 

that there are pending negotiations between the Commission and the parties.  

                                                      
34  For example, more often than not leniency applications cover issues such as information exchanges or vertical “hub & 

spoke” situations where it very difficult to decide - in particular early on in the process - what constitutes an infringement, and to what 
extent it has the 'gravity' required to be relevant. 
35  See Commission decision of 15 October 2008 in Case No 39188 - Bananas:  Dole bilaterally communicated with both 

Chiquita and Weichert, but Weichert was not aware of pre-pricing communications between Dole and Chiquita. 
36   See the reasoning of paragraph 7 of the Settlement Notice.  
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(52) In any case, such a general “duty to remain silent vis-à-vis the other parties” is not 

required under the EU current Leniency Program.  Paragraph 12 of the Leniency Notice 

merely states that the “first in” must not disclose “the fact or any of the content of its 

application before the Commission has issued a statement of objections in the case, unless 

otherwise agreed”.  Against this background it would appear disproportionate to deny the 

leniency bonus merely based on the fact that the different parties talked to each other.  The 

present situation creates a lot of uncertainty which could be easily avoided. 

(53) As a matter of principle, we do not see a compelling reason why the parties should be 

completely prohibited from contacting each other. In particular some NCAs seem to be 

much more generous in this respect and are willing to accept  that the parties are talking to 

each other – even during the settlement negotiations.  A (limited) cooperation between the 

parties can also be helpful to the Commission, given that it may avoid overly lengthy 

submissions (“truckloads full of documents”) and helps parties focus on the relevant 

issues.  For this reason the Commission has also, in its past practice under the First 

Leniency Notice not objected against such contacts between defence lawyers, for example 

in Austrian banks case where all the parties even made a joint leniency submission.
37

  The 

danger that the parties would jointly agree to withhold information seems rather 

overstated, given that each of the parties has a considerable inventive to reveal the full 

picture.  

D. Cooperation obligations that are inconsistent with obligations of other jurisdictions 

undermine the duty of loyal cooperation and “effet utile” of EU law 

(54) A jurisdiction should not impose an obligation which makes compliance with 

Commission’s or other NCAs’ obligations impossible. 

(55) As noted above, some NCAs may require a waiver of privilege as a condition of leniency 

in certain circumstances;
38

  some other NCAs do not provide any information to parties on 

the availability of immunity or leniency;
39

  some other NCAs require an admission of guilt 

which the Working Group considers as not existing at the EU level;
40

  some others limit 

the applicant’s ability to carry out internal investigations to the standards required by other 

authorities.
41

 

(56) Where an authority requires a level of cooperation which is inconsistent with obligations 

of other jurisdictions, it undermines the duty of loyal cooperation and “effet utile” of EU 

law.
42

 

*  *  *  *  *  * 

  

                                                      
37  Commission Decision of 11 June 2002, COMP/36.571/D-1 - Austrian banks (“Lombard Club“). 
38  For example, if there is a parallel criminal investigation.  See section II.A.b above. 
39  See section II.B.a above. 
40  See section II.B.b above. 
41  See footnote 6 above. 
42  The same might apply for the issue of waiver of privileged discussion as requiring it may mean exposing an investigation 
record in a form that undermines the prosecution of the same case by the EU or other NCAs, as well as undermining leniency incentives 

more generally. 
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